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   The political wrangling over the Lower North Fork Fire has dragged on for two years – the day of ignition for the controlled burn was March 22, 2012.
   Today's edition presents some of the Jefferson County District Court's rulings. Other issues remain for resolution at trial.
   In this writer's opinion, certain information should be “refreshed” to the minds of  readers as background before reading about the court's rulings :
· March 2012, the month of ignition for the controlled burn, was the driest March in recorded history for the area;
· there was no snow on the ground in the area;
· previous mitigation work in the area had left a great deal of unburned fuels on the ground which burned even more intense than other areas due to the length of time since it was cut and laid on the forest floor drying;
· the Colorado State Forest Service's (CSFS) own rules, regulations and protocol required a three-day on-site monitoring of a controlled (prescribed) burn once the burn is declared out;
· the controlled burn that became the Lower North Fork Fire was monitored for only two days; and
· information provided to the CSFS by the National Weather Service showed sharply escalating winds for the area immediately following the three-day period.
Point-of-Information:   Prior to January 15, 2014, the property on which the Lower North Fork Fire started had not been identified as belonging to the Denver Water Board, except at the beginning of William Bass' April 13, 2012 Prescribed Fire Review report. (William Bass is the expert hired by the State of Colorado and Colorado State University.)
   Bass' report stated the Lower North Fore Fire area was part of a large scale restoration effort on Denver Water [Board] property pursuant to a 2012 Service Agreement with CSFS.
   This information raises the question:  The controlled/prescribed burn was work done on property owned by Denver Water Board, pursuant to an agreement between Denver Water Board and CSFS. Why are taxpaying citizens of Colorado footing the bill for damages and not Denver Water Board?  The State of Colorado and Denver Water Board are not one and the same!
   As with any catastrophic event such as the Lower North Fork Fire, lawyers descend on victims en masse, and the greater the number of lawyers there are, typically the broader the claims get – even outlandish to try and cover all the basis.
The Judge's Rulings:  
   Judge Dennis Hall of the Jefferson County District Court addressed many of the various claims in rulings made on February 18, 2014 by dismissing all but the negligence claims of homeowners.  (Legal Citations are omitted.)
Nuisance and Trespass Claims:  The primary hurdle faced by homeowners was the Colorado Governmental Immunity Act (CGIA) (Section 24-10-101, Colorado Revised Statutes) as it “bars lawsuits against the state which 'lie in tort or could lie in tort.'”
   The court stated such causes of action as nuisance and trespass alleged by the claiming parties were tort claims, and “do not fall within any of the exceptions to the rule of sovereign immunity contained in the CGIA.”
   An exception to the CGIA was passed by the legislature specifically relating to the Lower North Fork Fire just prior to adjournment of the General Assembly in May of 2012 and in a special session called by the Governor. (The amendment is codified in Section 24-10-106.1 of the Colorado Revised Statutes.)
   Sovereign immunity is a broad theory, but must be looked on in the most narrow of focus as the exception applies only to this particular event. Paragraph “(1) . . . sovereign immunity is waived by the state in an action for injuries resulting from a prescribed fire started or maintained by the state or any of its employees on or after January 2012,” but later paragraphs of the statute seem to contradict the waiver with this statement, “(4) . . . No liability shall be imposed in any such action unless negligence is proven.”
   Judge Hall acknowledges the contradictory language of the statute, but concludes:
· “. . . claims of nuisance or trespass lodged by the claiming parties are causes of action which are barred by the general doctrine of sovereign immunity, and that none of the exception to that doctrine apply in the circumstances of the present litigation.”
· “Claims of immunity are addressed to the court's subject matter jurisdiction, and are to be determined by the trial court pursuant to Rule 12(b)(1) of the Colorado Rules of Civil Procedure.”
   The claims against defending parties for nuisance and trespass were dismissed pursuant to Rule 12(b)(1).
Willful and Wanton Conduct of Individual Defending Parties:
   The court acknowledged that several claiming parties (homeowners) filed claims against those Colorado State Forest Service employees (Messrs. Michalak, Will and Gallamore) who started the controlled burn “on the theory that the conduct of these individuals which caused the wildfire was willful and wanton.”
    Colorado state law ordinarily provides immunity from suit to governmental actors for conduct which is performed in the course of their work. Exception to this principle is for conduct that is “willful and wanton,” which would put the conduct of the three individuals outside the immunity bar of the Colorado Governmental Immunity Act. 
   The Court notes, “a court must not accept as true legal conclusions which the complaint miscasts as factual allegations.” The test to determine legal sufficiency is to ask whether “it appears beyond a doubt that a plaintiff can prove no set of facts in support of her claim which would entitle her to relief.”
   The Court identified terms of art in such litigation as the one before the court – “shock of conscience” and “deliberate indifference,” and found neither to be present.  
There was no wrongful intent – no intent to harm or no intent to place a person unreasonably at risk of harm.
   Judge Hall quoted language from what he said was an early decision to define “deliberate indifference”:  
· “The demarcation between ordinary negligence, and willful and wanton disregard, is that in the latter the actor was fully aware of the danger and should have realized its probable consequences, yet deliberately avoided all precaution to prevent disaster. (court's emphasis) A failure to act in prevention of accident is but simple negligence; a mentally active restraint from such action is willful. Omitting to weigh consequences is simple negligence; refusing to weigh them is willful.”
· “Conduct is willful and wanton if it is 'a dangerous course of action' that is consciously chosen 'with knowledge of facts, which to a reasonable mind creates a strong probability that injury to other will result.'”    
   The Court stated that based on the definitions of the terms, it could “find no principle distinction between the two,” and said:
· “The homeowners' claims as alleged violations of 42 U.S.C. Sec 1983 “did not rise to the reasonable inference that the governmental conduct of which they complained constituted 'deliberate indifference.'”
· “The homeowners' factual allegations also do not give rise to the reasonable inference that the complained of conduct was willful and wanton.”
· “There is no set of facts which can be proven which would entitle the homeowners to relief on their theory of willful and wanton conduct.”
   Judge Hall granted the motions to dismiss the claims against the individual defending parties.
   Next week, more on other rulings and Attorney General John Suthers weighs in.
   The reader's comments or questions are always welcome. E-mail me at doris@dorisbeaver,com.
